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The Massachusetts Supreme Judicial Court issued its opinion in U.S. Bank National 
Association v. Ibanez Jan. 7, effectively turning back the clock on modern mortgage 
finance to the 1800s. 1  Rather than acknowledge the clear intention of its own 
Legislature and join the vast majority of states where “the mortgage follows the 
note,” the court erred by following case law from the 19th century — cases that even 
then were slipping out of the mainstream law of secured transactions. 

In Ibanez, a residential mortgage and note passed from the original mortgagee 
through several entities and eventually was securitized.  Antonio Ibanez stopped  
paying his mortgage, and his property was indisputably subject to foreclosure.  The 
securitization trustee, as holder of the original note (indorsed in blank),2 and an 
assignment of mortgage (executed in blank),3 foreclosed on the mortgage and 
published a notice of a sale.  The trustee purchased the property at the foreclosure 
sale.  After the sale, the record holder of the mortgage assigned it to the trustee, 
and the assignment was recorded.  A similar fact pattern occurred in connection with 
foreclosure on the Massachusetts property of Mark and Tammy LaRace by another 
securitization trustee, which occurred around the time of the Ibanez foreclosure.  

When the trustees brought separate actions in the Massachusetts Land Court to 
quiet title to the Ibanez and LaRace properties, the court consolidated the cases and  
held that the foreclosure sales were void because the foreclosing party must be 
the holder of the mortgage before the foreclosure commences.  When the trustees 
offered up assignments in blank and other documents in an attempt to show  
valid pre-foreclosure assignments, the court found that the pre-foreclosure assign-
ments of mortgage in blank and the other proffered documents did not effectively  
transfer the mortgages.  As a result, because the mortgage does not automatically  
follow the note in Massachusetts, the holders of the notes could not foreclose.   
The Massachusetts Supreme Judicial Court affirmed.

For well over a century, it has been settled law throughout the United States that  
the “mortgage follows the note.”4  In his 1826 “Treatise on the Law of Mortgages,” 
British barrister John Joseph Powell said, “[t]he real transaction in the transfer of 
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a mortgage, amounts merely to an assignment of a debt, collaterally secured by a 
charge on the real estate.”5  

In 1847 the Virginia Supreme Court held that “the mortgage follows the debt.”6  In 
the most notable case on point, the U.S. Supreme Court clearly stated in 1873 that 
“the transfer of the note carries with it the security, without any formal assignment or 
delivery or even mention of the latter.”7 

In an effort to make “the mortgage follows the note” a national standard, the  
Restatement (Third) of Property states: “A transfer of an obligation secured by a  
mortgage also transfers the mortgage unless the parties to the transfer agree  
otherwise.”8  

Additionally, the Uniform Commercial Code explicitly “codifies the common-law 
rule” that the mortgage follows the note.9  The reason that the mortgage follows the 
note is straightforward: If the mortgage and the note were separated, the underlying 
purpose of the transaction would be defeated.  The holder of the mortgage would 
have the possessory interest to foreclose on the property, but without the promissory 
note, would never have the right to foreclose.  

Conversely, the holder of the note without the mortgage would have an unse- 
cured debt, which would defeat the entire purpose of creating the mortgage.  As the 
Restatement notes, “This result is economically wasteful and confers an unwarranted 
windfall on the mortgagor.”10 

Massachusetts, however, is in a true minority of states where the law remains, in the 
words of the Restatement, “economically wasteful.”11  Transferring the note does not 
transfer the mortgage; Rather, the mortgage stays with the transferor of the note, 
and the transferee only obtains an “equitable right” to the mortgage.  For its rule, 
the Massachusetts Supreme Judicial Court cited two cases from the 1800s: Barnes v. 
Boardman (1889)12 and Young v. Miller (1856).13  As precedent, however, Barnes 
and Young are weak.  Barnes was most recently cited in 1942, and Young was last 
mentioned by a Massachusetts court in 1934.14 

Moreover, the Ibanez court ignored legislative efforts to modernize Massachusetts 
commercial law.  For example, Mass. Gen. Laws Ch. 106, § 9-203(g), incorporates  
the relevant U.C.C. provision word for word: “The attachment of a security interest in  
a right to payment or performance secured by a security interest or other lien on  
personal or real property is also attachment of a security interest in the security  
instrument, mortgage or other lien.”  

This provision protects those,  such as warehouse lenders, who take a security interest 
in a note (or a bundle of notes) by allowing them to enforce the mortgage in the event 
of default on the warehouse line.  In other words, the mortgage follows the security 
interest in the note.  

It makes no sense to treat the enforceability of the mortgage differently simply  
because the collateral was transferred as a result of a sale of the note as opposed  
to the collateralization of a note.  

It is settled law in Massachusetts that “[w]here a U.C.C. provision specifically defines 
parties’ rights and remedies, it displaces analogous common-law theories.”15  

By adopting the U.C.C., it was the explicit intention of the Massachusetts Legislature  
to “simplify, clarify and modernize” mortgage finance law.16  Accordingly, it was 
error for the court to ignore the clear intent of the Legislature in favor of case law that 

It makes no sense to treat the 
enforceability of the mortgage 
differently simply because the 
collateral was transferred as a 
result of a sale of the note as 
opposed to the collateralization  
of a note.
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was out of the mainstream even in 1856, generations before modern securitization 
existed.17

CONCLUSION

The Massachusetts Supreme Judicial Court’s decision in Ibanez was based on 
antiquated case law and will generate confusion for lower courts facing complex  
foreclosure questions in the future.  The Ibanez court should have followed the 
Legislature’s express implementation of the U.C.C. and moved Massachusetts into 
the 21st century with the rest of the country.  

Instead, the Ibanez court relied on outdated precedent and left Massachusetts an 
outlier in the world of property law.  The fact remains that Ibanez had stopped paying  
his mortgage.  Concurring in the court’s decision, Justice Robert Cordy freely admitted  
that “[t]here is no dispute that the mortgagors of the properties in question had  
defaulted on their obligations and that the mortgaged properties were subject to 
foreclosure.”18  

Some may believe that the court’s short-sighted decision to provide an “unwarranted 
windfall on the mortgagor”19 is justified considering the current economic climate, 
but ultimately, the result is both unjust and economically wasteful.  WJ
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